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Changes Include New Employer  
Credit for Paid Family and Medical Leave

The Tax Cuts and Jobs Act makes changes to the general business credit by adding a new component credit for paid family 
and medical leave, and changing two current component credits, i.e., the rehabilitation credit and the orphan drug credit. 

First, the Act introduces a new component credit for paid family and medical leave, i.e. the paid family and medical leave 
credit, which is available to eligible employers for wages paid to qualifying employees on family and medical leave. The 
credit is available as long as the amount paid to employees on leave is at least 50% of their normal wages and the leave 
payments are made in employer tax years beginning in 2018 and 2019. That is, under the Act, the new credit is temporary 
and won’t be available for employer tax years beginning in 2020 or later unless Congress extends it further. 

For leave payments of 50% of normal wage payments, the credit amount is 12.5% of wages paid on leave. If the leave 
payment is more than 50% of normal wages, then the credit is raised by .25% for each 1% by which the rate is more than 
50% of normal wages. So, if the leave payment rate is 100% of the normal rate, i.e. is equal to the normal rate, then the 
credit is raised to 25% of the on-leave payment rate. The maximum leave allowed for any employee for any tax year is 12 
weeks. 

Eligible employers are those with a written policy in place allowing (1) qualifying full-time employees at least two weeks 
of paid family and medical leave a year, and (2) less than full-time employees a pro-rated amount of leave. On that note, 
qualifying employees are those who have (1) been employed by the employer for one year or more, and (2) who, in the 
preceding year, had compensation not above 60% of the compensation threshold for highly compensated employees. Paid 
leave provided as vacation leave, personal leave, or other medical or sick leave is not considered family and medical leave. 

Second, the Act changes the rehabilitation credit for qualified rehabilitation expenditures paid or incurred starting in 2018, 
by eliminating the 10% credit for expenditures for qualified rehabilitation buildings placed in service before 1936, and 
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retaining the 20% credit for expenditures for certified historic structures, but reducing its value by requiring taxpayers to 
take the credit ratably over five years starting with the date the structure is placed in service. Formerly, a taxpayer could 
take the entire credit in the year the structure was placed in service. The Act also provides for a transition rule for buildings 
owned or leased at all times on and after Jan. 1, 2018. 

Third, the Act also makes significant changes to another component credit of the general business credit, i.e., the orphan 
drug credit for clinical testing expenses for certain drugs for rare diseases or conditions. For clinical testing expense 
amounts paid or incurred in tax years beginning in 2018, the former 50% credit is cut in half to 25%. Taxpayers that 
claim the full credit have to reduce the amount of any otherwise allowable deduction for the expenses regardless of 
limitations under the general business credit. Similarly, taxpayers that capitalize, rather than deduct, their expenses have 
to reduce the amount charged to a capital account. The credit has been reduced and now equals 25 percent of qualifying 
clinical testing expenses. However, the Act gives taxpayers the option of taking a reduced orphan drug credit that if elected 
allows taxpayers to avoid reducing otherwise allowable deductions or charges to their capital account. The election for 
the reduced credit for any tax year must be made on a tax return no later than the time for filing the return for that year 
(including extensions) and in a manner prescribed by IRS. Once the reduced credit election is made, it is irrevocable.

Questions?
If you wish to discuss any of these credits in more detail and the options you may have for your business, please contact a 
member of the Bowles Rice Tax Team. 

Mike Caryl
(304) 264-4225
mcaryl@bowlesrice.com

David DeJarnett
(304) 264-4232
ddejarnett@bowlesrice.com

Rick Hudson
(304) 420-5511
rhudson@bowlesrice.com

Bob Kiss
(304) 347-1736
rkiss@bowlesrice.com

Emily Lambright
(304) 347-1124
elambright@bowlesrice.com

Breck Martin
(304) 420-5506
bmartin@bowlesrice.com

Marc Monteleone
(304) 347-1132
monteleone@bowlesrice.com

Kin Sayre
(304) 264-4226
ksayre@bowlesrice.com

Seth Wilson
(304) 285-2531
swilson@bowlesrice.com

Alison Cox
(304) 264-4211
aacox@bowlesrice.com

Melissa Hall
(724) 514-8942
mhall@bowlesrice.com

Amy Lamp-Leonard
(304) 264-4235
aleonard@bowlesrice.com

Disclaimer
These materials are presented with the understanding that the information provided is not legal advice.  Due to the rapidly changing nature of the law, information contained in this publication 
may become outdated.  Anyone using these materials should always research original sources of authority and update this information to ensure accuracy when dealing with a specific matter.  
No person should act or rely upon the information contained in this publication without seeking the advice of an attorney. 

Circular 230 Notice
With respect to federal tax issues, no advice, statement or information contained in this communication is intended to be, or written for the purpose of being, (a) relied upon by a taxpayer as 
the exclusive basis to avoid penalties under the Internal Revenue Code, or (b) used in connection with the promotion, marketing or recommendation of any tax shelter product or tax shelter 
transaction. 
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