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The Art of Problem-Solving:
Courts, Judges and ADR

hat is what “Litigation” is all
about — the art of problem
solving or conflict resolution.

Sometimes you cannot resolve matters
by simply talking about them. One
of the blessings of our country is that
we have developed a system for prob-
lem solving — albeit not perfect —
which works reasonably well.

In our firm, we have nearly 100 law-
yers. Most are uniquely experienced
in substantive areas of the law, such as:
Banking; Energy; Corporate; Bond;
General Business; as well as others.

This issue of Views ¢ Visions deals with
problem solving — not a substantive
but a specific procedural area of the
law. Our lawyers are experienced
problem solvers, trained to use various
forms of dispute resolution in solving
substantive problems.

In the pure sense, trials have become
time consuming, expensive and be-
cause of appeals, lack finality. Alter-
native Dispute Resolution (ADR) has
become popular with everyone — law-
yers and clients alike — because it is
relatively quick, inexpensive and usu-
ally has finality. There are several forms
of ADR: non-binding mediation;
binding mediation; arbitration; and
others. Our courts frequently require
non-binding mediation before permit-
ting a trial.

Charles M. Love, 111, Esquire
Bowles Rice McDavid Graff & Love PLLC

In this issue of Views ¢ Visions, we are
honored to present articles by Justices
of the Supreme Court and the Execu-
tive Director of the West Virginia State
Bar speaking to the process of judicial
selection. Judicial selection is a “hot
button” topic because of its perceived
influence on economic development
in our state.

In addition, Gerald Kitchen, General
Counsel of Century Aluminum, dis-
cusses the legal climate from the per-
spective of one doing business in West
Virginia. This, too, is a topic stimu-
lating much discussion in our state.

Our Litigation attorneys are “quick
studies,” trained and experienced in
issue analysis, good assessment, hu-
man relations and all the problem solv-
ing techniques — from trials to me-
diation. In the following pages you
will find articles by experienced
litigators in our firm dealing with de-
liberate intent Mandolidis issues, in-
demnification, mold-litigation, law-
yers representing lawyers and a legis-
lative wrap-up. This issue of Views ¢
Visions will give you some insight to
the kinds of things we do to help our
clients solve their problems.

When you have an issue that you can-
not seem to resolve with another, call
on us. We can and will help.

Charles M. Love, III, has been a

practicing attorney since 1965.

He is Chairman of the Litigation
Practice Group. Mr. Love
concentrates his practice in
insurance, toxic tort, products
liability and commercial
litigation. M. Love serves as
Chairman of the West Virginia
Housing Development Fund
(1981 to present) and is a
permanent member of the Fourth
Circuit Judicial Conference. He
is a Fellow of the American Bar
Association, a Fellow of the West
Virginia State Bar, a member of
the Executive Council of the West
Virginia Bar Association and
President-elect of the

Board of Governors of the

West Virginia State Bar.
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Justice Maynard earned his B.S.
[from Florida Southern College
in 1967 and his J.D. from West
Virginia University in 1974. He
served in the United States Air
Force from 1961 to 1966. After
his release, he was engaged in the
private practice of law and was
elected Prosecuting Attorney of
Mingo County. He was
subsequently appointed by
Governor John D. Rockefeller IV
as Judge of the Thirtieth Judicial
Circuit, and was twice elected
Judge of that circuit. In
November 1996, he was elected
to the Supreme Court of Appeals.
He served as chief justice in
2000.
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The Case for Non-Partisian Election of

Judges

Honorable Elliot E. Maynard, Justice
West Virginia Supreme Court of Appleals

n stereotypical lawyer fashion, I am

beginning this article with a dis-

claimer. There simply is no good
way to choose judges. There are only
different ways.

These ways include so called merit se-
lection, a combination of merit selec-
tion with other methods (usually
popular retention election), partisan
elections, and the best and most viable
option I see for West Virginia, non-
partisan elections. However, each of
these methods has flaws.

Currently, in West Virginia all Su-
preme Court justices, circuit judges,
and magistrates are elected in partisan
elections. Since 2002, family law
judges are also elected in partisan elec-
tions. According to the December
1998 Report of the Commission on the
Future of the West Virginia Judiciary,
West Virginia is one of eight states that
use partisan elections to select all of
their appellate and trial court judges.’
Thirteen other states also select their
judges by popular election, but on
nonpartisan ballots.

In 16 states, judges are chosen under a
merit selection process involving a
nonpartisan nominating commission,
typically made up of lawyers and mem-
bers of the public who investigate and
evaluate applicants for the bench. This

nominating commission then submits

the names of the most highly quali-
fied applicants to the governor for fi-
nal selection. Five states use guberna-
torial or legislative appointment to the
bench without a nominating commis-
sion. Nine states employ a combina-
tion of merit selection and other meth-
ods (usually popular retention elec-
tion) for selection of judges at various
appellate and trial court levels.

Proponents of merit selection point
out that it eliminates campaign and
related financing problems. It takes
money, if not politics, out of the judi-
cial selection process. Merit selection
is a screening process where the com-
mission or other body making the ini-
tial decision has substantial informa-
tion about each applicant not available
or even of interest to the general pub-
lic. Merit selection also draws from a
larger pool of candidates since many
well-qualified applicants do not want
to run in popular elections.”

As Justice James Brinkley of the Michi-
gan Supreme Court eloquently wrote
in support of merit selection, “Judicial
responsibility requires a blend of edu-
cation, talent, temperament, and ex-
pertise and, yes, a certain aloofness that
does not lend itself to evaluation by
an electoral lottery. Indeed judicial
restraint and ethics mandate that can-
didates not do what a competitive elec-
tion is supposed to foster. They can

! West Virginia does employ a limited merit selection system on a voluntary basis under Executive Order of the

Governor for the selection of justices and circuit judges to fill midterm vacancies. The process uses a nominating
commission and subsequent appointment by the governor until the next election.

> Report of the Commission on the Future of the W, Va. Judiciary at 58-59 (W.Va. Supreme Court of Appeals, Decem-

ber 1, 1998).
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neither discuss nor promise how they
will rule in cases that come before
them, and they are not expected to
criticize the institution they seek to
join.”

Please excuse the pun, but I do see the

merit in Justice Brinkley’s position.

One could even argue that the United

States Supreme Court would not have

desegregated our schools in the land-

mark decision of Brown v. Board of
Education in 1954 if those justices had

been popularly elected. At that point

in our cultural development, the ma-

jority of voters wanted to continue so

called “separate but equal” schools.

I have read news reports that most vot-
ers cannot name all, or even one, of
the justices on the United States Su-
preme Court or their own state’s high-
est appellate court. Most voters sim-
ply do not know about judicial races
and do not take the time to educate
themselves on the topic. Test this
proposition yourself by asking several
non-lawyers you know to name one
member of the West Virginia Supreme
Court.

Finally, the amount of money spent
on state court judicial races is obscene
and out of control.* The perception
that campaign contributions influence
judicial decisions is one of the most
difficult issues facing courts today. The
public tends to think that judges are
“in hock” to the lawyers and litigants
who gave them money.

Being a realist, I do not think that
merit selection is a viable option in our
State because I do not believe there will
ever be a day when West Virginians
will give up their right to elect judges.
After all, we live in a state where we
still elect our Commissioner of Agri-
culture for goodness sake!

I also see the very valid point critics
make that merit selection also is po-
litical in that candidates must win fa-
vor and influence with the political
bigwigs or legal elite who select them,
and that election by the people is fairer.
They say merit selection is the politics
of the few versus the politics of the
many, and is thus undemocratic. Crit-
ics also say that an appointed sitting
judge is not likely to be removed in a
subsequent popular retention election
absent some significant controversy
about the judge’s performance.’

In addition, as noted above, propo-
nents of merit selection aver that it
eliminates campaign problems unique
to judicial elections such as judicial
candidates’ ethical responsibility to
neither discuss issues which may come
before them nor criticize the court they
seek to join. However, in the recent
case of Republican Party of Minnesota
v. White, 536 U.S. 765, 122 S.Ct.
2528 (2002) (5-4) (O’Conner and
Kennedy, JJ., concurring) (Stevens,
Souter, Ginsburg, and Breyer, J]., dis-
senting), the United States Supreme
Court effectively granted to judicial

Continued on p. 18

3 James H. Brinkley, Judicial Appointment v. Judicial Election, 75 MICHIGAN B.J. 930, 932 (1996).
# William Glaberson, Fierce Campaigns Signal a New Era for State Courts (June 5, 2000)<http://www.nytimes.com/

library/national/060500state-judges.html>.

> Report of the Commission on the Future of the W. Va. Judiciary at 59 (W.Va. Supreme Court of Appeals, December 1,

1998).
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Chief Justice Starcher earned his A.B. in
1964 and bis J.D. in 1967 from West
Virginia University. He was elected
Circuit Judge of Monongalia County in
1976 where he served as circuit judge for
20 years, 18 as chief judge. While sitting
as a circuit judge, Chief Justice Starcher
served as a special judge in 23 of West
Virginias 55 counties. In November
1996, he was elected to the Supreme
Court of Appeals. He served as chief
Justice in 1999, and again in 2002.
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Choosing West Virginia’s Judges

Honorable Larry V. Starcher, Chief Justice
West Virginia Supreme Court of Appeals

or more than 125 years, West

Virginians have used open and

competitive elections to choose
our judges — as required by our Con-
stitution.

Nevertheless, some have suggested that
by eliminating judicial elections and
by adopting a purportedly “non-politi-
cal” system of so-called “merit-based”
judicial appointment, we would have
“better” judges and more “dignity and
respect” for our judicial system.

There are at least two perspectives that
may underlie such suggestions for
changing West Virginia’s judicial selec-
tion process.

One perspective is the idealistic and
unselfish desire to improve govern-
ment for the benefit of all people. 1
understand, respect and appreciate this
perspective. In a world of competing
interest groups, the sense of civic re-
sponsibility that leads people to disin-
terestedly work for “good government”
is all too rare.

However, there is a second perspective
that is associated with calls for abol-
ishing our long-standing system of the
popular election of judges. This sec-
ond perspective is less idealistic and is
more about power, pure and simple.
This perspective reflects the desire of
elites to shape, orient and control our
legal system. I do not share this per-
spective.

Competitive electoral judicial selec-
tion is a desirable and time-tested
democratic process. The great body
of political science research, scholarly
opinion and just plain common sense
supports choosing our judges in elec-
tions. Researchers agree that the com-
petitive election process results in just
as able or “qualified” a judiciary as the
appointment process.

Moreover, it is widely found that there
are substantial social and political vir-
tues associated with the competitive
election of judges. These virtues in-
clude greater accountability, indepen-
dence and legitimacy of the judicial
branch of government — and the se-
lection of persons as judges who are
involved in and attuned to their com-
munities. A competitively elected ju-
diciary has been found to result in a
more well-rounded, responsive and
enlightened bench. Certainly, that is
our experience in West Virginia.

Importantly, competitive elections
open the judicial selection process to
new and challenging people and ideas.
Innovative and energetic self-starters

“the

establishment’s” blessing are able to

who have not received
compete for judicial positions. Judges
who come to office in this indepen-
dent fashion help insure a fair forum
for citizens who come up against the

“powers that be.”

In summary, the advantages of com-
petitive judicial elections are numer-
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ous and well-documented. West Vir-
ginia is a better place because we have
these advantages.

West Virginia currently has an appro-
priate balance of electoral and ap-
pointment-based judicial selection.
Most states in our Union, including
West Virginia, rely upon some system
of popular elections to choose their
judges. However, in states like ours
that use elections, the appointment of
judges nevertheless plays a significant
role in the judicial selection process.

A substantial percentage of judges do
not complete their full terms of office.
Career changes, financial issues, death,
retirement and disability combine with
relatively long judicial terms of office
to produce vacancies during judicial
terms.

Replacements for judges who do not
complete their terms are appointed to
office. Many of these appointed judges
run for office in the next election (with
the advantage of incumbency).

In West Virginia, appointment to the
bench has been the beginning of some
distinguished judicial careers. As
former West Virginia State Bar Presi-
dent Elliot Hicks noted in an article
in the West Virginia Lawyer, appoint-
ment has opened the judiciary to un-
der-represented groups like African-
Americans and women.

To have a balanced role for “appoint-
ive judicial selection” in West Virginia,
no change is needed. We have such a
balanced role, we have had it for over
100 years, and it is working.

To argue that “politics” can be re-
moved from judicial selection is either
to be unrealistic or to be concealing
one’s own political agenda. In 1801,
John Marshall, rather than Judge Spen-
cer Roane, the distinguished Virginia
jurist for whom my home town and
county were named, was appointed to
the United States Supreme Court.
Why? Because Marshall had more “po-
litical clout” than did Roane. This
statement should come as no surprise.
The scholarly and professional consen-
sus is overwhelming that zhe selection
of judges (including all federal judges),
whether by election or by appointment,
has always been (and always will be)
political.

Views & Visions 7
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Tom Tinder serves as Executive

Director of the West Virginia
State Bar. He is a member of the
Board of Directors of Legal Aid
of West Virginia, the Youth in
Government Program and
Lifebridge. Mr. Tinder also
serves as President of the
National Association of Bar
Executives. He received his
Bachelor of Science degree in
Business Management from West
Virginia University and bis ].D.
from the West Virginia
University College of Law.
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Appointment of Judges — It’s Alive
and Kicking in West Virginia

Thomas R. Tinder, Executive Director
The West Virginia State Bar

or some time now there has been

an ongoing debate and discus-

sion in West Virginia concern-
ing the selection process for members
of the judiciary. The words have been
strong and heated about the judicial
selection process, but for the major
source of legal decision making in the
state — the circuit court judge posi-
tion — as well as for the most impor-
tant legal decision making affecting
our society — the family court — an
appointed selection process has been
in effect for decades and is apparently
working well.

Well-known and well-respected groups
and individuals have staked their po-
sitions on judicial selection and ex-
pressed their opinions in well-reasoned
ways. Nevertheless, the facts clearly
demonstrate that the present partisan
election process does not actually pro-
vide the judicial officers in circuit court
and family court — these individuals
assume their positions through an ap-
pointment procedure.

According to the West Virginia Con-
stitution, governors possess the respon-
sibility to appoint persons to circuit
court judge positions when there is a
vacancy. When the family court sys-
tem came into existence a couple years
ago, state law required that the gover-
nor appoint the persons to initially fill

those high priority roles.

For twenty of the past twenty-four
years, governors from both major po-

litical parties have used judicial selec-
tion committees to make recommen-
dations to them when there is a va-
cancy for a circuit court judge. This
diverse group of citizens from all parts
of the state notifies the public of the
vacancy, accepts applications, does
thorough background investigations,
interviews the candidates and makes
recommendations to the governor.
The governor has always appointed an
individual who has gone through this
selection process for circuit court
judges. These appointed circuit court
judges must then run for election on
their own.

In reviewing the election results at the
West Virginia Secretary of State’s Of-
fice for circuit court judge positions
since 1976, not including the 2000
and 2002 election cycles, more than
70% of the current circuit court judges
in West Virginia were appointed by a
governor and then ran unopposed in
their ensuing judicial election. Fur-
thermore, of the appointed circuit
court judges, approximately 90% are
elected when they have to run for the
position. So, it is extremely difficult
to challenge an appointed circuit court
judge and win the election here in West

Virginia.

The facts and statistics demonstrate
that the vast majority of our circuit
court judges assume their positions
through a gubernatorial appointment
process and retain those positions,

most likely through being unopposed
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in the following primary and general
election process.

The 2000 election process produced
similar results. For the primary elec-
tion, there were 47 uncontested elec-
tions, 15 contested elections involving
incumbent circuit court judges (3 of
whom lost the election) and 3 races
where there was no incumbent. So
72% of all incumbents were unop-
posed and 95% of all incumbents won
their primary election contest.

In the 2000 general election, 53 in-
cumbent judges were unopposed with
9 incumbents having contested elec-
tions — only 1 incumbent judge lost
the election. There were the same three
elections with no incumbent judges in-
volved. Those figures are 85% unop-
posed and 98% winning the election.

In the first family court judge elections
in 2002, 31 gubernatorial appointees

were unopposed with 8 contested elec-
tions (2 of the incumbents were de-
feated), or 79%. In the general elec-
tion, the same 31 judges were unop-
posed and only one of the four con-
tested races had the incumbent losing.

That figure is 91%.

The debate can rage on between the
forces in favor of some sort of selec-
tion process and forces in favor of a
public election process for judicial of-
ficers in West Virginia. But, for circuit
court judges and family court judges,
the debate is basically over and the pro-
cess has been set. The vast majority of
these individuals are occupying their
positions through some type of initial
appointment process and then uncon-
tested elections.

Do the citizens of West Virginia have
high caliber persons presently serving
as circuit court judges and family court
judges? You be the judge.

Views & Visions
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Charles M. Love, III, has been a

practicing attorney since 1965

and concentrates his defense
practice in insurance, toxic tort,
products liability and commercial
litigation. He serves as
Chairman of the West Virginia
Housing Development Fund
(1981 ro present), a member of
the Board of Trustees of the
Herbert . Thomas Memorial
Hospital and is a permanent
member of the Fourth Circuit
Judicial Conference. He is a
Fellow of the American Bar
Association, a Fellow of the West
Virginia State Bar, a member of
the Executive Council of the West
Virginia Bar Association and
Vice President of the Board of
Governors of the West Virginia

State Bar Association.
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The West Virginia State Court System

Charles M. Love, 111, Esquire
Bowles Rice McDavid Graff & Love PLLC

est Virginia has many dif-

ferent courts and court sys-

tems. There are court sys-
tems that deal with controversies in-
volving taxes, workers’ compensation,
unemployment compensation and
many others. Most controversies, if
not early resolved, end up in state trial
courts, the courts which most people
have heard of and read about.

Our basic trial court system is quite
simple. We have trial courts — called
circuit courts — and an appellate court
— called the West Virginia Supreme
Court of Appeals.

Circuit courts are found in each of
West Virginia’s fifty-five counties.
Those courts are called “circuit” courts
because originally the judges “rode cir-
cuit” — that is, while each county had
a court, each county did not have a
judge. The judge rode the circuit and
“held court” in counties in a particu-
lar circuit. A judge was titled as a judge
of a particular circuit.

Today we have 31 Judicial Circuits for
our 55 counties. Some circuits con-
sist of only one county - Kanawha
County alone is the 13th Judicial Cir-
cuit and has 7 judges. Other circuits
consist of several counties - the 5th and
14th judicial circuits consist of four
counties each. This has all changed
over the years as population centers
have developed and needs have grown.
In some instances, new judicial circuits
have been created; however, additional

judges, generally, have been provided
for existing circuits.

West Virginia presently has 65 circuit
“judges.” They are elected to eight-
year terms and are paid $90,000 per
year. The elections are partisan-con-
tested elections. Most circuit judges
were initially appointed by a governor
to fill a vacancy created by resignation,
retirement or death. Most, not always,
once elected, remain in office through
successive elections. Few incumbent
circuit judges are defeated.

The circuit courts are “trial courts of
general jurisdiction” and where most
criminal and significant civil cases are
tried with a jury. The circuit courts
are the lynchpin of our state judicial
system.

There is no right of appeal from a de-
cision by a West Virginia circuit court
in any type of case. We have an appel-
late court, the West Virginia Supreme
Court of Appeals; however, it alone de-
cides whether a party can appeal. In
other words, if you want to appeal, you
can “petition” the Supreme Court —
seek a writ — and ask permission to
be heard by the Supreme Court. In
its sole discretion, the Supreme Court
determines whether your case can be
reviewed in an appeal.

The West Virginia Supreme Court of
Appeals is located (“sits”) in Charles-
ton, West Virginia, from September to
June. It is comprised of 5 “justices.”
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They are elected
to twelve-year
terms and are
paid $95,000
per year. These
elections are
also partisan-
contested elec-
tions. On occa-
sion, vacancies
are filled by ap-
pointment;
however, unlike
circuit judges,
appointment to
the Supreme Court does not necessar-
ily mean re-election.

The Supreme Court is the West Vir-
ginia court of last resort for all the cir-
cuit courts of this state. Additionally,
the Supreme Court may review work-
ers’ compensation appeals directly
from the Workers’” Compensation
Commission. More than half of the
appeals heard by the Supreme Court

are workers’ compensation appeals.

There are other very important aspects
of our judicial system. We have a sepa-
rate “Family Court” system which
deals with domestic matters from di-
vorce to child custody and domestic
violence. It covers the state in 36 sepa-
rate circuits and presently has 35 judges
who are elected to six-year terms and
are paid $65,000 per year. They are
also elected in partisan-contested elec-
tions.

Finally, there is the “peoples court,” or
Magistrate Court system, which deals
with the every- day problems people
face from landlord/tenant issues to

small collection matters. If the amount

sought is less than $5,000, anyone can
represent themselves in magistrate
court. They are found in all counties.
There are 158 magistrates and they are
paid $33,625 or $40,000 per year, de-
pending upon whether the population
of their jurisdiction is greater than
8,500. They are elected for six year
terms in partisan- contested elections.

All the state courts are supervised by
the Supreme Court of Appeals. The
salaries of the elected justices, judges
and magistrates are fixed by the legis-
lature. There is a single judicial bud-
get which covers the costs of adminis-
tering the state system, which employs

1,156 people.

The judicial system is the final arbiter
in disputes. It is where disagreements
between branches of government and
where controversies between business
and individuals are resolved. Govern-
ment, individuals and businesses rely
upon court decisions to provide guid-
ance, assurance and predictability in
our daily activities.

Views & Visions
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Ronda Harvey, a member of the

firm, has been with the litigation
group of Bowles Rice since 1993.
She focuses her practice on
defense of clients in claims
involving deliberate intent,
product liability, legal
malpractice and insurance bad
Jaith. Ronda recently tried a
deliberate intent case for a major
Jackson County employer and
received a complete defense
verdict. Ronda serves on the
Executive Council of The West
Virginia Bar Association and is
past-president of the Young
Lawpyers Division of The West

Virginia Bar Association.
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Avoiding the Deliberate Intent Trap

Ronda L. Harvey, Esquire
Bowles Rice McDavid Graff & Love PLLC

our employee is injured on the

job. He receives workers’ com-

pensation benefits for his injury.
End of story, right? The employer is
immune from liability because the em-
ployee received workers’ compensation
benefits, correct? Not necessarily. In
West Virginia, an employee may bring
a civil action against his employer for
excess damages if the employee can
prove the five elements of the “delib-
erate intent” statute, set forth in W. Va.

Code 23-4-2.

Basically, the employee must prove
that: (1) a specific unsafe working con-
dition that presented a strong probabil-
ity of serious injury or death existed in
the workplace; (2) the employer had
actual knowledge of the specific un-
safe working condition; (3) the specific
unsafe working condition violated a
specific safety standard within the
employer’s industry; (4) the employer
exposed the employee to the specific
unsafe working condition; and (5) the
employee suffered injuries as a result
of the exposure.

Employers can avoid deliberate intent
actions by ensuring that any one of the
five statutory elements is not present.
This sounds simple, but it requires a
good on-site safety program, employee
safety training and reporting proce-
dures. Here are some tips for avoid-
ing the deliberate intent trap both be-
fore and after an employee’s accident:

Pre-accident

Provide job-specific safety training to
employees. Most employers provide
general safety training for employees.
Employers should also train employ-
ees on the safety aspects of each par-
ticular job. It is often helpful (and
sometimes required, depending on the
type of job) to provide employees with
written directions and safety guide-
lines. Indeed, some employers initiate
safety testing and peer review programs
that enable the employer to track each
employee’s knowledge of the safety re-
quirements. Follow-up training can
then be provided in the areas where
each employee is deficient.

Establish supervisor safety reviews and
evaluations. Supervisors should watch
the employees perform tasks and cor-
rect an employee on the spot if the
employee is not following appropriate
procedures. If other employees com-
plain about a co-worker’s unsafe work
behavior, the supervisor should inves-
tigate immediately and determine
whether the employee is performing a
task unsafely. If so, the supervisor
should correct the employee and as-
sure that the employee is trained on
the proper procedure.

Institute a formal reporting procedure
for employee safety complaints. In
deliberate intent actions, employees of-
ten try to prove the second element —
that the employer had actual knowl-
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edge of the specific unsafe working
condition — through testimony of co-
workers that they complained about
the unsafe working condition prior to
the accident. By the same token, the
employer’s defense is that the
employee’s injury was caused by an un-
foreseeable accident and not by any
condition that could have been
changed by the employer. In other
words, the employer had no prior
knowledge of the unsafe condition
and, therefore, could not have cor-
rected it in advance of the injury. This
evidence is established by the testi-
mony of a supervisor who claims that
no employees complained of the al-
leged unsafe working condition. If
this situation occurs at trial, the jury
is faced with weighing the testimony
of the co-workers against the testi-
mony of the supervisor(s).

A formal procedure for employee
safety complaints can help strengthen
the supervisor’s testimony. If such a
procedure is in place and no written
complaints were filed, the employer
can use this evidence to lower the cred-
ibility of the co-workers. The em-
ployer can argue that the co-workers
must not have thought the condition
was unsafe, or they would have filed a
formal written complaint. On the
other hand, if written complaints have
been filed prior to the accident, such
evidence can substantiate the injured
employee’s assertion that the employer
had actual knowledge of the specific
unsafe working condition. Thus, em-
ployers should immediately respond to
such complaints as discussed in the
next section.

Develop a formal procedure for employee safety
plaints.

Respond to employee complaints
about unsafe conditions. The em-
ployer should thoroughly investigate
each safety complaint, determine its
validity and evaluate whether an un-
safe condition exists. Ifan unsafe con-
dition exists, the employer should bar-
ricade the area, prevent employees
from entering the area and take steps
to eliminate the unsafe condition.

In some instances, the employer may
want to retain an independent safety
consultant to determine whether the
unsafe condition can be altered or
modified in some way so that the task
can be completed safely.

Continued on p. 27

com-
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Gerald ]. Kitchen is Executive
Vice President, General Counsel
and Chief Administrative Officer
of Century Aluminum Company,

headquartered in Monterey, CA.
Jerry joined Century in 1995
and helped take the company
public in early 1996. Before
joining Century, Jerry was a
partner in a mid-sized Palo Alto,
California, law firm. He also
had served as Vice President and
General Counsel of Alumax Inc.,
a major independent aluminum
company that was acquired by
Alcoa in 1998. Jerry completed
his undergraduate studies at the
University of Wyoming, he
earned a masters degree in Mass
Communications from Obhio
University, and he received his
JD degree from the University of
California Hastings College of

the Law in San Francisco.
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West Virginia’s Legal Horizon: Is there

Hope?

Gerald J. Kitchen, Esquire, Executive Vice-President

Century Aluminum

uch has been written re-

cently about the hazardous

legal terrain manufacturers,
physicians and others encounter when
they engage in their business or pro-
fession in West Virginia. Our com-
pany became one of those intrepid
adventurers in 1989 when it purchased
a manufacturing plant in the state. By
now we know the territory well, and
we can confirm from first-hand expe-
rience that it can be a legally costly
landscape.

Century Aluminum of West Virginia
operates an aluminum reduction plant
in Ravenswood. Our plant is similar
to hundreds of other plants in the
United States and abroad — except in
one regard. Since we acquired the
plant and an adjacent rolling mill from
Kaiser Aluminum in 1989, about
1,600 occupational pneumoconiosis
(“OP”) claims have been filed under
West Virginia’s workers’ compensation
program by persons allegedly exposed
to abnormal quantities of dust in our
plant or the rolling mill. The total cost
our company has incurred in dealing
with these claims has been about $17.5
million.

What is remarkable (beyond the num-
ber of claims and the costs of dealing
with them) is that we know of no other
primary aluminum plant in the world
where even a single OP claim has been
filed. Why us? We are probably just
collateral victims of a culture of admin-
istrative and judicial liberality which

grew out of the state’s history of “black
lung” claims filed by coal workers and
exaggerated by a “back door” response
to the state’s high unemployment rate.
The result of this liberality is that of-
ten permanent disability awards are
made in cases where no impairment
has been found. Whatever the claims
are, illusory or not, the financial dam-
age is real. In West Virginia, our work-
ers compensation costs are five times
higher per employee than they are at
our comparable plant in Kentucky.

Job growth in West Virginia? There
has been much written as well about
the importance of this goal to the West
Virginia economy. We currently have
about 700 good paying jobs in
Ravenswood, and our company would
like to help. But we compete with
similar plants all over the world, and,
even if we do not consider our work-
ers’ compensation costs, we are one of
the highest-cost plants in our indus-
try. If we want to avoid the fate of
U.S. steel plants, we will have to re-
duce our costs. It is hard to hire under
these circumstances. It is my guess
that, if the job growth numbers were
tallied, we would find that the largest
number of new high income jobs in
the state are held by plaintiffs’ attor-
neys who have moved to the Moun-
tain State to share with their indig-
enous colleagues the bounty of tilling
its fertile jurisprudential soil. It is not
hard to see why Industry polls (see e.g.,
April 10 The Wall Street Journal) vote
West Virginia 49th out of 50 states in
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terms of favorable legal environment
for business.  That is not great news
for our company or for the State of

West Virginia.

Against this rather bleak background,
companies such as ours wonder if there
is hope or light anywhere on West
Virginia’s legal horizon. I am pleased
to report we are seeing hints of it, al-
though not in the workers’ compen-
sation arena as yet. We are finding it
in the trial courts of the state.

The laws of West Virginia and other
states recognize that the limits placed
on workers’ compensation awards
should not prevent an injured em-
ployee from seeking additional com-
pensation when the employee’s injury
or death results from the employer’s
“deliberate intent.” We think it is ap-
propriate that there be such an excep-
tion. That principle was developed in
the 1978 case now generally known
as “Mandolidis” and in legislation
adopted in 1983. The test was then
modified by the West Virginia State
Legislature in the “deliberate intent”
statute and civil actions pursued
against employers under this statute
are referred to as “deliberate intent”
actions.

Our company, and the predecessor
companies that owned the plant, have
been named in a number of deliber-
ate intent lawsuits. The early results
of some of those cases were discour-
aging. Despite the rigid five-part de-
liberate intent test (these are thresh-
olds which must be overcome to per-
mit any award), judgments against the

company were
sometimes ren-
dered when the
legal

ments

require-

simply
were not met.
The reasons var-
ied. Sometimes
it may have been
laxity from the
bench. At other
times it may have
been a simple
matter of a jury
deciding to pro-
vide an addi-
tional award to
the plaintiff al-
though he has
not met the bur-
den of the standards of the deliberate
intent test. There were two conse-
quences of these unpredictable results.
The number of deliberate intent
claims seemed to increase, and the
company faced the quandary of decid-
ing whether to settle the cases (limit-
ing possible exposure in a single case
but encouraging additional cases) or
to try them in an uncertain legal envi-
ronment.

We have decided to try our deliberate
intent cases — not settle them — and
we are pleased by our results so far. We
have won favorable jury verdicts in
four consecutive cases. We attribute
our successes to a number of factors.
First, we have had extremely capable
representation by Bowles Rice attor-
neys. They have been thorough in
preparation, appropriately aggressive
in all aspects of discovery and trial, and

Continued on p. 25

Primary aluminum is produced in

electrolytic cells called “pots” that are
configured into lines. Shown here is
Line #5 at Century’s Hawesville (KY)
Operations. The line began operation
in 1999 and produces abour 47,000
metric tons of primary aluminum per
year (mtpy) from 112 pots. The
[eedstock for making primary
aluminum is alumina — a white
powdery substance that is chemically
refined from bauxite ores. Aluminum
is the most abundant metallic element

found in the Earth’s crust.
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Corey Palumbo is an associate

with the firm and a member of
the West Virginia House of
Delegates, where he serves on the
Judiciary, Industry and Labor,
and Political Subdivisions
Committees. He concentrates his
law practice in general civil

litigation and insurance defense.
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Legislative Wrap-Up

Honorable Corey L. Palumbo
West Virginia House of Delegates
Bowles Rice McDavid Graff & Love PLLC

s a new member of the West
AVirginia House of Delegates,

he 2003 legislative session was
very interesting to say the least, in large
part, because West Virginia is faced
with many difficult challenges. Sev-
eral important bills passed during the

session, while other highly publicized
bills did not.

House Bill 2122 regarding medical
professional liability was likely the
most significant piece of legislation
passed during the 2003 session. It
provides for a non-economic damages
cap of $250,000, with a few specific
exceptions which could increase the
cap to $500,000. The bill eliminates
joint and several liability and prevents
potential double recoveries possible
under the collateral source rule. This
bill provides physician liability pre-
mium rate relief and strengthens medi-
cal professional monitoring and stan-
dards. Finally, House Bill 2122 allo-
cates $24 million from the state class
action tobacco settlement to help fund
the West Virginia Physicians’ Mutual
Insurance Company. This bill was very
important to the medical community
and already seems to be helping West
Virginia retain physicians and recruit
new ones.

Other health care bills which passed
during the 2003 session include House
Bill 2675 and Senate Bill 105. House
Bill 2675 mandates insurance cover-
age for certain clinical trials. Senate
Bill 105 increases the cigarette tax from

17¢ to 55¢ per pack. This bill should

also improve health care because sta-
tistics indicate that a ten percent in-
crease in the price of cigarettes results
in a seven percent reduction in ciga-
rette use. West Virginia pays substan-
tially each year for health care costs for
smoking related illnesses.

Senate Bill 213 restricts actions
brought by non-residents in state
courts. This bill will prevent out-of-
state plaintiffs from filing a civil ac-
tion in West Virginia when they did
not get injured in West Virginia. In
the past, there has been significant re-
sistance to this bill. However, in 2003
it passed easily.

Senate Bill 583 creates the Coal Re-
source Transportation System. This
controversial bill passed during the
2003 legislative session. It will allow
trucks weighing 120,000 pounds, with
a five percent tolerance, to operate on
certain roads in West Virginia. The
West Virginia Secretary of Transpor-
tation will designate the roads that can
handle such weight. The bill contem-
plates that coal companies that want
to use these roads to haul 120,000
pounds of coal will help pay to upgrade
and maintain the roads. The ability to
enforce this limit and the penalties for
violating the law will be increased sig-
nificantly. As most people know, this
bill will effectively reduce the weights
of current trucks. While the current
weight limit is 80,000 pounds, it is
common knowledge that many trucks
are running at twice that limit, if not
more. While the perception is that
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passage of this bill will be a blow to
public safety, it should be noted that
strict enforcement of the 80,000 limit
would likely have resulted in a signifi-
cant increase in the number of coal
trucks on West Virginia roads. While
these trucks would have been lighter,
the increased truck volume would
likely have caused an increase in the
number of coal truck related accidents.
The 2003 legislative session was not n
especially strong one for public safety.
While West Virginia currently has a
secondary seat belt law, a bill to make
violation of the seat belt law a primary
offense was defeated. Studies indicate
that making the seat belt law a primary
offense would save approximately fifty
lives per year. This change would also
result in a $250 million savings in
health care costs. Since one out of ev-
ery ten West Virginians is insured by
Public Employee’s Insurance Agency
(PEIA), this would save PEIA approxi-
mately $25 million per year. A bill to
reduce the blood alcohol limit for DUI
offense from .10 to .08 also failed.
Research suggest such a change could
save approximately ten lives per year.
Finally, a bill to regulate all-terrain ve-
hicles (ATV) failed. Statistics indicate
that approximately twenty-five people
die in West Virginia per year in ATV
related accidents. Many of these vic-
tims are children.

Finally, no bills regarding workers’
compensation passed during this ses-
sion. However, workers’ compensa-
tion was the subject of a special ses-
sion during the summer of 2003. A
sweeping bill was passed during this
special session. This bill created an
eleven member Board of Managers to
oversee the system. The bill provided
that there will be no additional in-
creases in base rates, assessments or

surcharges for fiscal years 2004, 2005
and 2006. The second injury fund was
eliminated. Various state sources in-
fused over Two Hundred Million Dol-
lars into the system in an attempt to
keep the system solvent for the next
three years. A new standard for weigh-
ing evidence was created. Under the
new standard, a conflicting issue will
be resolved in the claimant’s favor if
all evidence is of equal weight. Claim-
ants’ benefits were also reduced. Total
temporary disability benefits were re-
duced to 66 2/3% of the claimants’
average weekly wage earnings and the
length of the benefits was reduced to
104 weeks. Permanent partial disabil-
ity benefits were reduced, while the
threshold for receiving these benefits
was raised. These are only a few of the
provisions that were contained in this
comprehensive piece of legislation.
While this bill is certainly not a cure
all, it will likely be a key first step to
running a fiscally responsible workers’
compensation system. The next step,
assuming the changes that were made
hold up in court, will likely be to find
a way to fund the almost Four Billion
Dollar unfunded liability of the sys-

tem.

Great strides were made during this
session. However, substantial work
remains to be done in the coming
months and years. Among the issues
that will likely be examined during the
2004 session are regulations for All
Terrain Vehicles ("ATV”), lowering the
limit for driving under the influence,
insurance issues, major budgetary
problems and how to protect our
abundant supply of water. Ilook for-
ward to the next session and to work-
ing on these and other important is-
sues.

Views & Visions
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Maynard . . . continued from p. 5

candidates greater freedom to speak
out on campaign issues. Specifically,
the Supreme Court held that the Min-
nesota Supreme Court’s canon of ju-
dicial conduct prohibiting candidates
for judicial election from announcing
their views on disputed legal and po-
litical issues violates the First Amend-
ment.

According to Minnesota’s “announce
clause,” a “candidate for a judicial of-
fice, including an incumbent judge,”
shall not “announce his or her views
on disputed legal or political issues.”
122 S.Ct. at 2531 (citation omitted).
The Supreme Court read this provi-
sion to “prohibit[] a judicial candidate
from stating his views on any specific
nonfanciful legal question within the
province of the court for which he is
running, except in the context of dis-
cussing past decisions — and in the
latter context as well, if he expresses
the view that he is not bound by szare
decisis.” 122 S.Ct. at 2534 (footnote
omitted). The Supreme Court rea-
soned that the announce clause is not
narrowly tailored to serve impartiality,
defined by the Court as “the lack of
bias for or against either parzy to the
proceeding.” 122 S.Ct. at 2535. The

Court explained,

[the clause] does not restrict
speech for or against particular
parties, but rather speech for or
against particular Zssues. To be

sure, when a case arises that
turns on a legal issue on which
the judge (as a candidate) had
taken a particular stand, the
party taking the opposite stand
is likely to lose. But not because
of any bias against that party, or
favoritism toward the other
party. Any party taking that po-
sition is just as likely to lose. The
judge is applying the law (as he
sees it) evenhandedly.

122 S.Ct. at 2535-36 (footnote
omitted).

In my view, Republican Party of Min-
nesota weighs in favor of the election
of judges. This is because judicial can-
didates’ greater freedom to discuss im-
portant legal and political issues in-
creases the electorate’s ability to make
intelligent and informed decisions.

In my humble opinion, the best solu-
tion to help eradicate the growing pub-
lic perception in West Virginia that the
judiciary is “political” and that cases
are decided on politics is for the pub-
lic to elect judges in nonpartisan elec-
tions. While nonpartisan elections will
not completely eliminate the percep-
tion that campaign contributions in-
fluence judicial decision making, I be-
lieve it would help temper that per-
ception to some degree.

Nonpartisan elections also would be

¢ West Virginia’s analogous provision is found at Canon 5A(3)(d)((ii) of the West Virginia Code of Judicial Conduct
and provides that a candidate for judicial office shall not “make statements that commit or appear to commit the

candidate with respect to cases, controversies or issues that are likely to come before the court[.]”

Not at issue in

Republican Party v. Minnesota was Minnesota’s “pledges and promises” clause which prohibits judicial candidates
from making “pledges or promises of conduct in office other than the faithful and impartial performance of the
duties of the office[.]” 122 S.Ct. at 2532 (citation omitted). Minnesota’s pledges and promises clause is the same as
West Virginias which is found at Canon 5A(3)(d)(i) of the Code of Judicial Conduct.
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fairer to a wider variety of candi-
dates. I have been a West Virginia
Supreme Court justice since 1997,
and previously served as a trial
judge since 1982. I have person-
ally benefitted from the present par-
tisan system. I certainly would not
have won election for so many years
without being a member of the
Democratic Party. Simply put, had
I run as a Republican, I would not
be on the Supreme Court today. In-
deed it is a rare Republican who
wins high judicial office in West
Virginia, particularly on the Su-
preme Court. Not since 1925 has
any Republican been directly
elected to the West Virginia Su-
preme Court without first being ap-
pointed!”

Proponents of partisan judicial elec-
tions will disagree with my position.
They have said that party affiliation is
one of the few ways for voters to know
where a judge stands because judicial
ethics so severely limit what judicial
candidates can talk about. As noted
above, this is no longer as true after
Republican Party of Minnesota.

Also, judicial decisions should not be
predictable based on a judge’s political
party. Judges must follow the rule of
law. Judges should not follow the rule
of men, or their political parties.
Judges should be able to make legally

correct, and sometimes unpopular, de-

cisions without facing criticism for not
following the party line. This is one
judge who knows about such criticism
up close and personal.

As Archibald Cox, former United
States Solicitor General and Watergate
prosecutor said, “a judge whose deci-
sions are influenced by politics is put-
ting the independence of courts at
risk.” It is perception that counts, and
partisan elections support the percep-
tion that judges make political deci-
sions. This is why nonpartisan elec-
tion is the most practical solution for
a state whose voters will never give up
their right to elect judges. Politics of
any kind, and especially partisan poli-
tics, has no place in our courtrooms.

7 The last Republican to win election to the Supreme Court of Appeals of West Virginia was Justice Charles H.
Haden, II, who was first appointed to the Supreme Court to an unexpired term by the governor in 1972 and won
election later that year. The last Republican to win election to the Supreme Court without first being appointed to
an unexpired term was Justice Homer B. Woods in 1925. WEST VIRGINIA BLUE BOOK at 474(W.Va. Senate,
Darrell E. Holmes, Editor, 79th ed., 1997) cited in Supreme Court of Appeals of West Virginia brochure at 14
(W.Va. Supreme Court of Appeals, Michelle T. Mensore, Editor, February 2000).

Chambers of the West Virginia Supreme
Court of Appeals
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M. Stowers specializes in the

defense of professional liability
claims, including legal
malpractice claims, and has
defended hundreds of
professional claims throughout
West Virginia. Mr. Stowers also
provides consultation to
professional groups on how such

claims may be avoided.

An ounce of prevention is worth

a pound of cure.” Anonymous.
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A Lawyer’s Lawyer

Gerard R. Stowers, Esquire
Bowles Rice McDavid Graff & Love PLLC

ave you ever wondered who

represents lawyers when

they get sued? More often
than not, the answer is Bowles Rice.
While not publicized as much as medi-
cal malpractice claims, legal malprac-
tice claims are on the rise. There are
typically 140 or so claims filed each
year in West Virginia, a significant in-
crease from 15 years ago, when fewer
than 15 claims were filed in any given
year.

Until DPIC Companies withdrew
coverage for lawyers a couple of years
ago, they stood as West Virginia’s le-
gal malpractice insurance carrier of
record. When their replacement also
stopped writing policies, many state
attorneys turned to ALPS (Attorneys
Liability Protection Society) for their
insurance needs. Formed by an alli-
ance of State Bar Associations partly
in response to a past malpractice in-
surance crisis, ALPS has provided criti-
cal coverage to state lawyers when
other major carriers have refused to
face West Virginia’s “tort hell.”

Lawyers at Bowles Rice have defended
hundreds of these legal malpractice
claims over the last ten years. Often
retained by one of the legal malprac-
tice carriers such as DPIC, TIG or
ALPS, Bowles Rice lawyers step in and
provide the defense for lawyers faced
with malpractice claims by clients and
non-clients alike.

Because of liberal interpretation of tort

laws in West Virginia, lawyers are of-
ten faced with defending claims not
only by clients, but by non-clients as
well. You may have heard of the re-
cent West Virginia case where a phy-
sician allegedly overprescribed medi-
cation to a patient, who then drove a
vehicle across the center line and stuck
another vehicle. The West Virginia
Supreme Court recently held that the
non-patient victim could maintain a
medical malpractice claim directly
against the physician. Typically, in a
legal setting, a party in a case will be-
come disgruntled with the actions of
the opposing lawyers and file a sepa-
rate suit attempting to attack the
lawyer’s conduct. These suits are of-
ten dismissed in other states, but in
West Virginia they tend to linger, mak-
ing every lawsuit a potential seed bed
for other litigation against the lawyers
themselves. Some might say the law-
yers have brought this upon them-
selves (and this might be true to some
degree), but in any event, these cases

must be defended.

May disgruntled heirs sue the lawyer
who wrote the decedent’s will? In
most jurisdictions they cannot. May
a shareholder who lost the value of an
investment in a company sue the
corporation’s accountants? This is
soon to be tested. What happens
when professionals, such as architects,
rely upon the advice and opinions of
other professionals, such as
geotechnical or structural engineers?
An architect may have insisted upon
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core drillings to aid in the design of a
building and the core drilling com-
pany may have misinterpreted the core
results, or mixed the results up with
other cores from another site. Can the
architect be sued by the clients? Abso-
lutely. In such a case, the architect
could assert a third- party claim against
the core drilling company.

Defending other lawyers is not neces-
sarily an easy task. When the client is
trained in law and legal procedures,
many lawyers tend to want to micro-
manage their own defense. To para-
phrase an adage, “only a fool has him-
self for a lawyer.” Although it can be
difficult for a lawyer (now client) to
sit back while another lawyer fashions
a defense, Bowles Rice attorneys have
learned to successfully accommodate
and deal with the special issues and
concerns that come up in legal mal-
practice cases.

Similar issues arise when defending
any professional liability claim. Be-
cause professionals are experts in their
own fields, they will always know more
about the field than the lawyer. Our
lawyers are accustomed to learning
these “technical issues” and are rou-
tinely called upon to defend accoun-
tants, architects, engineers and other
professionals. Referred to as “profes-
sional liability claims” these suits of-
ten implicate the professional’s repu-
tation and always call into question the
professional’s judgment and actions.

Defense of these types of claims re-
quires particular skill and is a special-
ized area of law. The usual claim al-

leges that the
professional
failed to con-
form to the
“standard of
care” recog-
nized by the
profession. An
obvious ex-
ample of such a
claim could
arise if the
“standard of
care” required
an architect to
provide a de-
tailed sketch of
a critical struc-
tural connection and the architect
failed to do so. If the connection is
not properly made and the building
or structure later settled or failed, the
architect may be subject to liability for
professional malpractice.

What is the standard of care? It is that
conduct that the profession demands
of all its members. It is not the high-
est standard (A+ work), but rather pro-
viding professional services that fall be-
low average standards (D~ work). This
is the central issue in most professional
liability lawsuits, including legal and
medical malpractice claims. How is it
proven? Usually, each party in such a
lawsuit hires expert witnesses (other
engineers, doctors or lawyers) who
practice in the same field, and who
give opinions on the applicable stan-
dard of care.

Does the standard of care require a
lawyer to present all settlement offers

Continued on p. 26

u S
Lawyers ar Bowles Rice have defended hundreds of
legal malpractice cases. Pictured here are two Bowles

Rice litigators, Stuart McMillan (left) and Ken Webb.

Views & Visions

21



Bowles Rice McDavid Graff & Love pLic

Diana Johnson is an associate in
the Charleston office and focuses

her practice on litigation. She

has been a practicing attorney
since 1997. Prior to joining the
firm, Ms. Johnson was Assistant
Prosecutor with the Kanawha
County Prosecutor’s Office, and
also served three years in private
practice. Ms. Johnson taught the
“Criminal Procedure” course at
West Virginia State College in the
Jall of 2000.
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The Accidental Tourist

Diana L. Johnson, Esquire
Bowles Rice McDavid Graff & Love PLLC

eople in the recreation indus-

try know that in the past sev-

eral years, West Virginia has
created an aggressive national cam-
paign to promote in-state tourism.
Brightly colored magazine ads are
found in travel magazines on news-
stands. Even the magazine stashed in
the seat pocket of your favorite air-
line has an advertisement about vis-
iting Wild, Wonderful West Vir-
ginia. Such advertisements high-
light the exciting recreational attrac-
tions available to Mountain State
tourists, with images of people ski-
ing, riding horseback on scenic
mountain trails, mountain biking
over challenging terrain or
whitewater rafting over our famous
Class V rapids. One ad even de-
picts a former United States Vice-
President enjoying a fun-filled West
Virginia getaway with his family.

Such recreational activities bring
tourists from every state and many
countries throughout the entire
year. When these tourists come
here to play, they also spend money
at local hotels, restaurants and spe-
cialty shops.

What possible problem could arise
from all of these tourists coming to
West Virginia to have fun and spend
money?

Unfortunately, thrill-seekers fall off
their horses, or topple over the handle-

bars of their bikes. Others ski head-

first into trees, or overshoot the half-
pipe. And even with the best tour
guides on call, whitewater rafting will
never be without risk. Even among
the less adventurous tourist set, there
will be people who crash their cars af-
ter drinking a few too many at local
restaurants or who have other unpre-

dictable accidents for which they may
be tempted to blame West Virginia’s
hard working businesses. Therefore,
it is important for business owners
who offer these unique forms of en-
tertainment, lodging and meals, to be
prepared to encounter the “Acciden-
tal Tourist.”



Bowles Rice McDavid Graff & Love pLLc

It is unfortunate, but due to the in-
herent risks presented by adventure ac-
tivities, people are injured from time
to time. Fortunately, in an effort to
promote tourism and recreation, the
West Virginia State Legislature has en-
acted statutes limiting liability to
people who have been injured through
inherently risky activities, such as
horseback riding, whitewater rafting

and skiing.

There are also statutes and case law

designed to protect businesses that ca-
ter to the tourists looking for adven-
ture and excitement. Based on these
statutes, stable, whitewater rafting, and
ski operators may be released from li-
ability by rental agreements. These re-
leases should and must be signed by

the tourist and explained before the
horse is out of the stable, the ski is on
the snow or the paddle hits the water.
We have substantial experience in this
area and can help protect your busi-
ness from costly litigation. Properly
drafted and executed, such a release
may be enough to short circuit a suit,
though in today’s legal climate it is im-
portant to have counsel familiar with
these issues and problems. Further-
more, insurance coverage is available to
cover the claims of an “Accidental
Tourist” who sought your business
as a source of fun, but now views it
as a source of pain.

Before you and your business find
yourself in the precarious situation
of having to deal with the claims of
an “accidental tourist,”make sure all
available means to protect yourself
from risk have been addressed. We
can review the releases you use as
protection from liability. We also
have experience in defending claims
against recreational operators and
can help you prevent the next out-
of-state tourist from leaving you
with a litigation souvenir of their
trip to Wild, Wonderful West Vir-

ginia.
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Starcher . . . continued from p. 7

Thus, the issue is zot whether there
will be politics in the judicial selection
process. The issue really is: what sort
of politics?

The politics of the few — or the poli-

tics of the many?

I favor a politics that gives a/l citizens
a direct voice in choosing judges in an
open and competitive market-
place. I disfavor a politics
that gives the choice of
judges to a select few, be-
hind closed doors. I also
believe in merit selection
— but with the merit of ju-
dicial candidates being deter-
mined by the electorate, rather
than by a handful of the politically

powerful.

I believe that my view is shared by
most West Virginians. I doubt that
West Virginians would favor a system
where our state judges are selected by
a non-elective — but undoubtedly
political — process.

West Virginia’s judicial election cam-
paign finance laws represent a fair and
workable compromise that reflects
current american political philosophy.
The financial cost of running a com-
petitive election campaign, especially
state-wide, is substantial. This cost
frequently serves as a focal point for
disfavoring the election of judges.
However, West Virginians are ahead
of the curve in judicial campaign fi-
nance regulation. We limit and make
campaign contributions public in a
way that a number of other states are
just trying out.

I strongly favor reducing political cam-
paign costs — for example, by pro-
viding free or low-cost air time to can-
didates. But the issues of campaign
costs and financing are distinct and
different from the issue of judicial se-
lection methods. Campaign finance
issues should not be used as a
smokescreen for depriving West Vir-
ginians of the right to choose judges
in competitive popular elections.

Each voter with whom I have spoken
— and there are thousands — has
strengthened my commitment to do
a quality job for my fellow citizens.
Each vote cast in a judicial election —
including the votes cast for my opponents
— reminds me to try not to disappoint
the voters’ faith in our democratic sys-
tem.

Here is a challenging fact about our
present judicial selection system: It
gives the same weight to the opinion
of a minimum-wage dishwasher as it
does to the opinion of a multimillion-
aire.

The arguments against popular judi-
cial elections in essence ask: what does
a dishwasher know of judging? But
one might as well ask, what does a
dishwasher know of governmental
budgeting or of foreign policy?

Perhaps not much. Yet it is the key to
our system that we entrust the selec-
tion of key public officials to our citi-
zenry in general, rather than to elites
with purportedly “superior” knowl-
edge and training.
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To me, this egalitarian, one-person/
one-vote approach to selecting those
who exercise state power — including
the power of judging — is the essence
of sustainable “good government.”

A final word about why an elected ju-
diciary serves democracy. The judi-
cial branch of government is in many
respects like the officials in a sporting
contest — judges are the referees, in-
terpreting the rules that govern the
other branches.

This role of the judiciary is evident in
cases like the recent lottery bond case,
where the Legislature was found to
have violated the separation of pow-
ers in seeking to control certain gu-
bernatorial appointments.

Now if the members of the judiciary
are dependent upon the Legislature and/
or the Executive for their jobs, it would

be like having one team (or both) pick-
ing the referees. What kind of truly
independent application of the rules
do you think would come from refer-
ees selected by the teams?

I recognize that those who wish to di-
minish the independent power of the
judicial branch will never cease from
attacking the idea of an elected judi-
ciary — judges who, like the mem-
bers of the other branches of govern-
ment, are selected by and accountable
to the people. And these objections
will present their best arguments,
backed up with money and publicity.
But no amount of money or publicity
will make those arguments correct.

West Virginians know that an inde-
pendent, elected judiciary is a key
safeguard for our democracy and lib-

erty!

Kitchen . . . continued from p. 15

sensitive to the need to communicate
effectively with their juries. Second,
we have had good, hard-working and
fair judges. And third, the juries in
our cases have been attentive and
thoughtful in their deliberations. We
are becoming believers in the fairness
and integrity of West Virginia’s trial
courts and their juries.

We hope the competence and fairness
we are seeing in the trial courts is con-
tagious. The State of West Virginia
needs good jobs for its citizens, and it
needs to have a fair and predictable

legal climate which attracts employ-
ers that can provide those jobs. The
legislature’s recent failure to deal with
the workers’ compensation crisis is
discouraging. But there has been
broad and thorough discourse on the
things that ail the workers’ compen-
sation program and maybe even the
emergence of the political will to fi-
nally deal with them.

Our company has seen faint signs of
light on West Virginia’s legal horizon.
We remain hopeful this represents
dawn — not dusk.

Views & Visions 25



Bowles Rice McDavid Graff & Love pLic

26

Views & Visions

Stowers . . . continued from p. 21

and demands to his client? Unques-
tionably. Does the standard of care re-
quire lawyers to make every conceiv-
able argument

in court even if g
suggested by a
client? Prob-

ably not. What

if an argument

suggested by
client is not
made, and the
case is lost?
May the client
file a malprac-
tice  claim?
Such a claim
may be “filed”
but whether
such a claim
will be success-
ful depends
upon the appli-
cable standard
of care. Should
alawyer attempting to win a case have
performed additional legal research?
If you go to the doctor and complain
of a headache, is the doctor required
to order an expensive MRI? These and
similar questions depend upon the ap-
plicable standard of care.

If this sounds similar to the issues fac-
ing physicians, itis. Many of the same
rules and precedents apply. The tort
crisis in West Virginia affects not only
physicians and health care providers,
butall professionals. Today DPIC in-
sures only one West Virginia design
company and no lawyers or accoun-
tants. Tort reform “for physicians
only” leaves all other professionals ex-
posed to the existing rules not changed

by medical malpractice reforms.
Should “caps” on medical malpractice
awards be applicable to all professional
claims? Today
there are no
“caps” for profes-
sionals  other
than physicians.

We sometimes
hear a lawyer re-
ferred to as “a
lawyer’s lawyer.”
This is a com-
mon expression
at Bowles Rice.
We are proud to
be asked to de-
fend other law-
yers. We are also
equally proud to
be asked to de-
fend our fellow
professionals in
other fields. De-
fending malpractice claims against ar-
chitects, engineers, accountants and
other professionals is part of our every-
day practice. We are very proud that
other professionals and their insurance
carriers think enough of our legal skills
to call upon us when a professional li-
ability claim raises its ugly head. Itis
indeed rewarding to provide these cli-
ents with representation against claims
that strike at the very heart of their own
professional judgment.
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Harvey . . . continued from p. 13

Post-accident

Conduct a thorough investigation of
the accident. A thorough investiga-
tion is important for many reasons.
First, it can identify the cause of the
accident, which will go a long way to-
ward preventing future accidents. Sec-
ond, it may identify cause(s) other
than the specific unsafe working con-
dition alleged by the employee in a de-
liberate intent civil action. Also, tak-
ing the time and man hours to con-
duct a thorough investigation tells the
employee that the employer is con-
cerned about safety and is doing what-
ever is necessary to prevent another
employee from suffering the same in-
juries. This implicit message may be
the “soft touch” that stops an employee
from suing his employer.

How do you conduct a thorough in-
vestigation? Each accident is differ-
ent and unique, and there are certain
accident-specific investigation tech-
niques which can only be determined
at the time of the investigation. Gen-
erally, however, the following guide-
lines will help assure that the accident
is investigated thoroughly: (1) Pho-
tograph the accident scene and take
(2) Locate
and interview all witnesses. (3) As

accurate measurements.

soon as practical, ask the injured em-
ployee what caused the accident. (4)
Perform a root cause analysis. (5) In-
terview the supervisor and trainer of
the injured employee to determine if
the employee had other problems that
could have contributed to accident.
(6) Prepare a detailed and thorough

incident report.

If the accident was caused by an unsafe
condition, barricade the area, prevent
employees from entering the area and
take steps to eliminate the unsafe con-
dition.

Show concern for the injured em-
ployee. Finally, an employer’s sympa-
thetic reaction to the employee’s in-
jury may prevent the employee from
retaliating with a lawsuit. The injured
employee’s supervisor or another com-
pany representative should visit the
employee in the hospital or at home
during treatment and convalescence.
If the employee is not able to return
to work for some time, the supervisor
should also maintain contact by call-
ing the employee periodically to see
how the employee is feeling and to
inquire if the supervisor can provide
some assistance. Such gestures of com-
passion may weigh in the employer’s
favor when the employee is trying to
decide whether to bring a deliberate
intent lawsuit.

Even if an employer has a stellar safety
program, runs a very safe shop and
is compassionate and caring to boot,
a disgruntled injured employee may
nevertheless file a deliberate intent
action. When that happens, call us!
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Nate Bowles, [r., a member in

the firm, concentrates his practice
on natural resources, real estate,
commercial litigation and
antitrust law. Mr. Bowles is
active in the professional bar,
especially in matters involving
civil representation of the poor.
He was elected to the Board of
Directors of the Legal Aid Society
of Charleston in 1988, serving as
President from 1990 ro 1995.
He was invited to testify in
support of continued funding of
the Legal Services Corporation
before the U.S. Senate
Subcommittee on Commerce,
Justice, State and Judiciary
Appropriations in 1995. In
2001, Myr. Bowles was elected as
the first President of Legal Aid of
West Virginia, Inc., West
Virginia’s single legal aid
program.
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Avoiding the Battle

P. Nathan Bowles, Jr., Esquire
Bowles Rice McDavid Graff & Love PLLC

ur firm’s lore includes a story

about one of our founders,

Arthur G. “Guy” Stone.
Some time before 1950, Mr. Stone was
walking in downtown Charleston with
aclient. As they approached a corner,
the client pointed across the street and
asked, “Guy, what is that building over
there?”

“Why, Charlie,” replied Mr. Stone,
“don’t you know, that’s the County
Courthouse?”

“That’s what I thought,” said the cli-
ent. “But I want you to know that
the day I set foot in that courthouse is
the day you stop being my lawyer.”

The client died a wealthy man.

While this firm takes pride in how our
lawyers prepare and try cases before
judges and juries, we also consider it
important to keep matters out of court
that do not belong there. If a client
can enforce his or her rights without
suing or can settle a claim before suit
is filed, that almost always counts as a
victory.

What can business people do in today’s
litigious society to avoid litigation? As
much as we would like to have your
litigation business, we would just as
soon that our clients, as we say in our
demand letters, “avoid the unnecessary
hardship and expense of a legal ac-
tion.”

Good Contracts Make Good Cus-
tomer Relations. Sometimes business
disputes find their way to court be-
cause the two sides have different un-
derstandings about what their deal
was. Written contracts, even short
confirmatory letters, can prevent dis-
putes over what was in the handshake
deal. Far from being offended, most
people appreciate it when a business
person takes the time to put into writ-
ing what the sides have orally agreed
to. For example:

“Dear Jerry:

Confirming our conversation of today, we will
spread up to 20 tons of rock on your road to
resolve the claim that our trucks damaged it last
fall. We will do the work when the weather
breaks, but by April 30" at the latest.

Very truly yours,
George”

This letter would take less than ten
minutes to dictate, read, sign and mail.
Written in January, it will prevent Jerry
from insisting in March that George
rock the road, right then, as he prom-
ised. Unlike ink on paper, memories
about who said what can fade over
time.

If a business uses form contracts, con-
firmatory letters or deal-specific con-
tracts, it can avoid litigation if those
writings cover the range of contingen-
cies and are written clearly. If the con-
tract states in plain English what re-
spective obligations each party as-
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sumes, who assumes what risk, what
is to happen if something goes wrong
and how any remaining dispute will
be resolved, it may keep the contract-
ing parties out of court.

In many commercial disputes, the law,
in the form of the Uniform Commer-
cial Code, will in effect write a con-
tract for parties who do not write their
own, or whose written contract fails
to cover a particular issue. Disputes
can blow up into litigation when a
party does not know what the UCC
provides. If a business deals in areas
covered by the UCC (including the
sale of goods), the business owner
should know what the UCC says
about his or her business. If the busi-
ness wants to vary some result pro-
vided by the Code, it should do so in
writing, using language that the other
side understands and agrees to. For
instance, Kodak film carries a written
disclaimer which limits the liability of
Kodak to the cost of the film. Kodak
will not pay for the customer to re-
turn to Myrtle Beach to capture that
once in a lifetime sunset photo he
took.

Arbitration can end a dispute in weeks or months instead
of a year or years.

Decide In Advance Who Pays What.
No matter what the subject of the
transaction, if the parties agree in ad-
vance on the remedy, they may avoid
litigation in the event of a breach be-
cause the parties know what the out-
come will be. For instance, a construc-
tion contract may provide liquidated
damages of $200 per day if the build-
ing is not completed on time. This
avoids arguments about what the true
damages are and defines the remedy
in the event the project runs behind
by ten days. We found a lease recorded
in Kanawha County in the 1950s
which exchanged free radio time for
rent for land for a station’s broadcast
tower. One clause provided that in
the event a nuclear war forced the sta-
tion off the air, any missed time would
be made up once hostilities ended.

Put it in Writing: “You Can’t Sue Me
in Court.” More and more commer-
cial contracts contain provisions which
require that disputes be arbitrated, not
litigated. A well written arbitration
clause can cut the expense and time
required to resolve a dispute which
cannot be settled. Arbitration has its
drawbacks, too, such as the inability
to effectively appeal an
arbitrator’s decision, but ar-
bitration does have advan-
tages of swiftness and sure-
ness.

In order to be enforceable, an
arbitration clause must con-
tain certain essential ele-
ments, such as the qualifica-
tions and number of arbitra-
tors (typically one or three),

Continued on p. 30
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Bowles . . . continued from p. 29

the method of selecting an arbitrator
and what procedures the arbitrator will
use.

In practice, arbitration can end a dis-
pute in weeks or months instead of a
year or years. Legal bills for represen-
tation in arbitration are usually less
than bills for litigating the same dis-
pute in public courts. Like 90 per-
cent or more of the cases filed in court,
a case sent to arbitration may also be
settled by agreement because the same
factor of uncertainty of a third party’s
decision exists in both arbitration and
litigation.

Though arbitration enjoys a new-
found popularity, it has a long history.
Coal leases and coal sales agreements

Sometimes the best victory is a battle avoided in the

first place.

written in the early 1900s often con-
tained arbitration clauses. Disagree-
ments could be resolved in private by
people knowledgeable about the in-
dustry, instead of being tried in a pub-
lic forum before jurors who may have
biases and lack technical knowledge.

In addition to arbitration, contracts
may also provide for non-binding me-
diation as a prerequisite for arbitration
or filing a lawsuit. In mediation, a
trained third party tries to move the
sides toward a settlement. The me-
diator has no authority to resolve the
dispute and cannot require the parties
to settle, but a skilled mediator often
can bring each side to the realization
that some voluntary settlement is pref-
erable to an unknown outcome.

There is one caveat to use of ar-
bitration clauses in consumer
contracts. The West Virginia Su-
preme Court recently issued de-
cisions which can limit the en-
forceability of arbitration clauses
in consumer contracts. In
theory, our court will still enforce
an arbitration clause in a con-
sumer contract if the clause has
a reasonable mechanism for ar-
bitrating disputes in a practical
way and does not substantially
limit the remedies to which the
consumer may be entitled. If
your company has an arbitration
clause in its consumer contracts,
you may want to review that
clause and possibly modify it to
bring it in line, as nearly as pos-
sible, with the recent West Vir-
ginia Supreme Court decisions.
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If You Make a Mistake, Take the Ini-
tiative. We sometimes see clients with
problems that are more serious or
more complicated than they need be
because the client sought to ignore or
minimize the matter when it first
arose. One defendant, with a perfectly
defensible position, suffered a default
judgment because he or she did not
open a registered letter from the West
Virginia Secretary of State containing
a summons and lawsuit until after the
date for filing a defense. The excuse?
“I thought it was just some tax we
owed and would pay later.”

Sometimes clients want to tell their
lawyer a version of the facts that mini-
mizes or conceals weak points (which
every case has). In the end, this pre-
vents the lawyer from doing his or her
job. The time to assess a client’s expo-
sure and a case’s settlement value is as
early as possible, not when the jury
begins deliberations.

Although some dissatisfied customers
view legitimate complaints as poten-
tial entry tickets in the legal lotto,
many complaints can be resolved by
taking prompt notice and trying to sat-
isfy the customer before a small irrita-
tion becomes a major infection. Did
we forget to bring your side dish until
you had finished your main course?
How about a complimentary dessert?

Though the customer is not always
right, some fights based on “the prin-
ciple of the thing” can prove exponen-
tially more costly than settling early
and, in the process, returning to the
normal course of business. One need
not admit fault in order to settle or to

be truly sorry that a customer felt of-
fended. Paying more than one
“should” in order to return to the task
of generating profits can be a prin-
cipled stand as well.

Don’t Be Dead Right. Sometimes a
client wants to take a position which
reminds me of the cartoon that ap-
peared many years ago in 7he Satur-
day Evening Post. A driver approach-
ing an intersection turns his head to a
passenger and says, “Don’t worry, we
have the right of way.” Meanwhile, a
speeding car heads for the intersection
from the left, with robbers shooting
back at a pursuing police car. It some-
times happens that a client, in our
opinion, has an airtight legal case, but
still would be well advised to settle, or
compromise, because of practical con-
cerns.

The experienced litigators in our firm
have a saying, “You lose some that you
should win, and you win some that
you should lose.” If the legal system
was as precise and predictable as math-
ematical and scientific laws, there
would be little need for judges, jurors
or (shudder) lawyers. In litigation,
people, not computers, make deci-
sions. Though unbiased judges and
jurors are the ideal, they do not exist,
and will not, as long as human beings
fill those roles.

A good defense attorney can persuade
jurors and judges to put aside sympa-
thy, but in doing so, they do not do
away with sympathy; they only per-
suade that sympathy should not form
the basis for a decision. Even lawyers
most skilled in this art cannot enter

Continued on p.32
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Bowles . . . continued from p. 31

the jury room, where anyone is free to
argue, “This poor lady’s badly hurt.
The doctor’s insurance will pay, not
the doctor. Let’s say that we believe
the plaintiff’s expert and give the
woman some money to make her life
Oh, and remember that her
lawyer will get forty percent of what-

easier.
»
ever we award.

Our firm is justifiably proud of its
record in persuading judges to throw
out cases which do not deserve to go
to trial, in persuading appellate courts
that the trial result was wrong and in
persuading jurors that our client
should pay nothing to the plaintiff.
Such results are even more satisfying,
professionally speaking, when the
harm is indeed horrendous, such as a
tragic death, and we know our client
did nothing wrong. Defending such
cases entails risks, however, because the
decision maker, usually a jury, can ig-
nore plain facts and hand the plaintiff
a verdict worth several times the
amount the plaintiff would have ac-
cepted for settling the “big damages
— small liability” case.

Who are the people the jury will see?
Is the plaintiff literally a little old lady,
awidow? Is the defendant a large cor-
poration, personified by an egotisti-
cal, brash male? Just such a cast of
characters in a courthouse drama can
turn logic on its head, and lead a jury
to find that it did snow in July.

In one of my first cases, the late Roger
Tompkins and I represented a widow
whose husband died in a tragic acci-
dent. The defendant’s insurer denied
coverage, citing a policy exclusion.
Roger, a Rhodes Scholar, suggested

that I try a couple of arguments which
I did not think would work.

“Try them anyway,” said Roger. “As
long as you can make a plausible ar-
gument, you never know which nail
the judge will hang his haton.” (Even
Rhodes Scholars sometimes end sen-
tences with prepositions.)

Sure enough, the trial court found that
the policy did cover the accident and
we soon settled for policy limits. The
court agreed with my argument thata
decided case which went the other way
had significantly different facts. Then
again, was the judge simply touched
by the plight of the widow and or-
phans?

The theme of this issue of Views ¢
Visions is the nature of litigation. Our
firm works hard, fights hard and fairly
and we usually achieve the right re-
sult. Litigation is, by definition, un-
predictable, however, because it entails
putting the authority to decide in the
hands of third parties.

Sometimes litigation is the only way
to resolve a dispute, other than the
ancient techniques of trial by combat
and the like, and we think that we can
present a client’s case as well as any-
one in the nation, as our record bears
out. Sometimes, however, the best vic-
tory is a battle avoided in the first in-
stance. Well written contracts, tools
such as arbitration and mediation, and
reasoned resolutions, backed by the
ability to litigate when necessary, can
minimize trips to the courthouse, and
allow our clients to devote their re-
sources to their business.
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Mold Litigation: A Growing Issue

old is postured as the next

big toxic tort following a

wave of multimillion-dol-
lar verdicts, new legislation and me-
dia attention. Building owners, build-
ers, suppliers, building occupants and
insurance companies have become fa-
miliar, or are rapidly becoming so,
with the legal exposures and health
hazards associated with mold.

What is Mold? Mold is a microscopic
organism that only becomes visible
upon accumulation of numerous in-
dividual spores. Mold spores can lie
dormant for extensive periods await-
ing the ideal conditions to colonize an
area. Typically, mold can proliferate
in diverse conditions, but an enclosed
moist area serves as the ideal basis for
mold colonization. Mold growth
peaks within a temperature range of
40 to 100 degrees Fahrenheit, the tem-
perature range for most climate con-
trolled buildings, and they flourish on

water-damaged building materials.

Health Effects Resulting from Mold
Exposure. Generally, physicians cat-
egorize mold-related illnesses as either
“Sick Building Syndrome” or “Build-
ing Related Illness.” Individuals with
generalized symptoms such as head-
aches, dizziness and fatigue are diag-
nosed with “Sick Building Syndrome,”
while those with symptoms that
qualify as a case-definable disease, such
as hypersensitivity, pneumonitis or

new onset asthma are considered to
have a “Building Related Illness.”

Fazal A. Shere, Esquire
Bowles Rice McDavid Graff & Love PLLC

With respect to Stachysbotrys, the cur-
rent mold de jour, defendants have ar-
gued that peer-reviewed medical lit-
erature does not support a cause-and-
effect relationship between exposure
in indoor air and any medical disease
outcome. Conversely, plaintiffs link
Stachybotrys to the death of first born
children in the 10" plague in the Book
of Exodus and to the halting of the
Mongol invasion of Russia in the 13®
century by causing the death of horses,
as well as the onset of diseases such as
allergic rhinitis, dermatitis, sinusitis,
conjunctivitis, aggravation of asthma,
chronic fatigue, diarrhea, nervous dis-
order, cardiovascular alteration,
immunodepression, haemostatic de-
rangement, skin toxicity, decreased
reproductive capacity and bone mar-
row damage, all of these resulting al-
legedly from exposure to myotoxins

produced by molds.

The Recent Rise in Mold Litigation.
Is mold litigation the next asbestos?
There have been sizeable verdicts in
mold litigation and resulting legisla-
tion and regulations in California.
Mold resembles asbestos in being
newsworthy litigation and spawning
reactive lawmakers, overnight experts,
novel scientific theories and a national
cadre of plaintiff lawyers. Conversely,
mold differs from asbestos and other
toxic torts by not having a defined
group of defendants. Also, by acting
proactively, a potential defendant can
reduce mold exposure.

Continued on p. 34

Fazal Shere, a member of the

firm, concentrates his practice in
civil litigation in matters relating
to products liability, deliberate
intent, consumer credit protection,
construction disputes,
environmental law, appeals and
federal criminal defense. Mr.
Shere is admitted to practice in
West Virginia and Kentucky and
is fluent in the languages of

Urdu and Hind;.
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Mold litigation is often inextricably
linked to construction detail. The in-
festation of mold can severely damage
a building and cause bodily injury to
its occupants. When this occurs,
homeowners, renters and office work-
ers often sue building owners, build-
ers, contractors, developers, architects
and insurance companies in an at-
tempt to assign blame. To efficiently
manage mold litigation, an in-depth
understanding of construction param-
eters, codes and regulations, indoor air
quality and HVAC issues, toxic tort
law and medical and scientific issues
associated with mold, is vital.

Common Claims in Mold Litigation.
Negligence claims include failure to
maintain a safe environment within a
structure, failure to properly install,
operate or maintain the HVAC sys-
tem, to monitor indoor air quality,
negligent selection or supervision of
construction professionals
and negligent design of a

ing constitutes a “product.” Strict li-
ability claims based on a home being
considered a “product” are most likely
to be successful when the plaintiff is
an unsophisticated home buyer and
the defendant is a developer or gen-
eral contractor involved in the mass
production of homes.

Breach of contract and related claims
are based upon contract provisions
such as warranty, scope of work, in-
demnity and any provisions relating
to the final product. Akin to breach
of contract claims are claims for im-
plied warranties of habitability, work-
manlike construction and suitability
of a building or product for its in-
tended use.

Fraud and misrepresentation claims arise
when a plaintiff buyer alleges that a
defendant seller stated that a structure
was free of mold damage, when the

structure. As a defense, a de-
fendant may offer proof of
compliance with applicable
laws, regulations and other
industry standards.

Strict liability applies to
product manufacturers for
the manufacture of a defec-
tive product. For instance,
a manufacturer of leaking
pipes that introduce mois-
ture to a structure may be
liable under strict liability
for mold infestation. At

this time, courts are unde-
cided as to whether a build-

A manufacturer of leaking pipes that introduce moisture
to a structure may be liable under strict liability for
mold infestation.

[
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defendant knew the structure was in-
fested or that it contained mold. /-
fliction of emotional distress claims arise
out of extreme and outrageous con-
duct that causes the plaintiff emotional
distress.

Damages claims are sought for tradi-
tional property and personal injury
damages, as well as stigma damages,
which is the diminution in property
value due to the stigma associated with
mold. Plaintiffs may also seek dam-
ages for medical monitoring and
screening at the site to avoid a future
occurrence of contamination.

Methods for Minimizing Mold Con-
tamination. Mold contamination of
a building generally involves four ele-
ments: (1) the source, (2) the HVAC
system, (3) transport pathways, and
(4) occupants. Controlling humidity
and moisture levels is vital to limiting
mold proliferation. Excessive mois-
ture may be curtailed by running the
air conditioner constantly during hu-
mid months and installing exhaust
fans in moisture-rich areas like kitch-
ens and bathrooms. Humidity should
be maintained below 60 percent, pref-
erably between 30 and 50 percent.
Once flooding has occurred or mold
contamination is suspected, special at-
tention should be paid to occupants’
health complaints and an Indoor En-
vironmental Quality (IEQ) evaluation
should be performed. Investigators
conducting the mold sampling should
wear protective outerwear to prevent
repeated exposure to mold spores and
toxins, such as full-face, powered, air-
purifying respirators, protective eye
covering and disposable clothing cov-

ering their entire body. This precau-
tion limits any future liability for ex-
posure to the mold investigators them-
selves.

Insurance Coverage of Mold Claims.
The insurance industry is facing a
steadily increasing number of claims
for mold-related damages under both
property and liability insurance poli-
cies. Based on mold exposure at their
homes and workplace, plaintiffs are
claiming personal injury such as res-
piratory problems and cognitive de-
fects and water damage to their per-
sonal property and interiors of homes
and apartments. Whether under prop-
erty or liability policies, claims for in-
surance coverage raises questions of:
(1) what is the appropriate #rigger of
coverage, (2) were the damages at is-
sue fortuitous, and (3) does an exclu-
sion apply?

Coverage Triggers. Mold may cause
damage to a structure throughout the
terms of numerous successive insur-
ance policies. Courts have applied at
least four different triggers to mold
claims. Under the “manifestation trig-
ger,” coverage is triggered as damage
or injury becomes manifest. The “in-
stallation trigger” places liability on the
policy effective at the date of the in-
stallation of material that causes prop-
erty damage, regardless of when the
damage becomes manifest. Under the
“initial exposure trigger,” liability is
placed on the policy effective on the
date that an injured person or dam-
aged property is exposed to the injury-
causing agent. Finally, under the “con-
tinuous injury trigger,” coverage be-
gins on the date that mold exposure

Continued on p. 36
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first occurs and continues until the
date that the damage becomes mani-
fest, with all policies in effect during
that period being triggered.

Fortuity. A property insurer may con-
tend that mold infestation was not
fortuitous, such as when the building
owner knows at the time it purchases
insurance that the roof has leaked, al-
lowing water to accumulate. Insureds
can attack fortuity-based arguments by
asserting that: (1) all-risk policies are
to be construed broadly in favor of
coverage, and (2) the fortuity analysis
turns on the insured’s actual and sub-
jective state of mind at the inception
of the policy period, not on what the
insurer contends the insured objec-
tively “should have known.”

Exclusions. Insurance companies have
relied on exclusions such as the pollu-
tion exclusions, mold exclusions, busi-
ness risk exclusions and the “expected
and intended” exception to deny cov-
erage for mold claims. In the seminal
case of Pipefitters Welfare Educational
Fund v. Westchester Fire Insurance Com-
pany, the Court used a common sense
approach to pollution exclusions, with
the test being whether a reasonable
policyholder would characterize the
hazard as “pollution.” If the answer is
no, then a Pipefitter analysis would
find the policy ambiguous and con-
strue its language in favor of coverage.

As a general rule, insurers must be very
careful in denying coverage, as large
jury verdicts have resulted for bad faith
denials of coverage. In 2001 alone,
juries returned a $32 million verdict

in compensatory and punitive dam-
ages in Texas and $4.25 million in Ari-
zona for insurance bad faith refusal to
cover mold remediation.

Mold litigation, despite conflicting
scientific testimony regarding expo-
sure and health risks, must be taken
very seriously. Upon receipt of a com-
plaint or other claim, a party should
immediately notify its direct carriers
on all policies for which the potential
defendant is primarily or secondarily
insured, to carrier of policies for which
the potential defendant is an addi-
tional insured and, if applicable, to
carriers of those parties to whom the
potential defendant owes an indem-
nity or defense. In addition to insur-
ance carriers, the potential defendant
should also immediately notify all
other potentially liable parties, indi-
vidually every building professional in-
volved in the project, as well as the
owner.
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Indemnification:

othing sends a bigger chill

down the spine of a corp-

orate executive than receiv-
ing a certified letter from a Court
Clerk or being handed papers by
someone standing in the outer office.
Opening that envelope is like stand-
ing over a precipice, staring down into
that bottomless money pit known as
“tort hell.” Almost no matter what
the envelope contains, the executive
knows it will damage the bottom line
because even the successful defense of
a meritless suit costs money.

Fortunately, with a little careful plan-
ning, such damages can often be le-
gitimately transferred to another party.
The legal term for such shifting of li-
ability is “indemnification,” which is
a fancy way of saying “someone else is
going to pay for this.”

Insurance Indemnity. The most com-
monly known form of indemnifica-
tion arises from insurance. Simply
stated, a business may purchase insur-
ance to “indemnify” the company
from both the expenses of a lawsuit
and the potential damage award or
settlement necessary to resolve the
claim. This type of indemnification
requires planning and foresight to
spread the risk of losses caused by
employee injury, customer injury,
employee negligence and other claims.

Insurance indemnity is based upon the
contract with an insurance carrier to

Who Pays for This?

Michael J. Schessler, Esquire
Bowles Rice McDavid Graff & Love PLLC

pay for the defense of the lawsuit and
any settlement or company’s judgment
arising out of a lawsuit, dispute or
claim. This is not “cost-free” to the
corporation; rather, it requires a sub-
stantial expenditure by the company
to secure coverage, and often requires
payment of a substantial deductible up
front. However, insurance provides
the best protection — or indemnifi-
cation — from the substantial ex-
penses which may arise from a law-
suit. Once the policy has been ob-
tained, it is generally advisable to set
aside funds equal to the deductible as
a means of protecting the corporate
bottom line from a sudden shock. If
the company deals in a particularly li-
tigious area, a commensurately larger
set-aside might be necessary based on
the incidence and cost of previous law-
suits.

Insurance indemnity is not foolproof,
nor is it without pitfalls. The insur-
ance obtained must cover the ordinary
risks faced by the particular business.
A classic example would be a restau-
rant which has a liquor license to sell
alcohol, but only carries a general li-
ability policy. Ifa claim based on serv-
ing too much alcohol to a patron
arises, the general liability policy or-
dinarily excludes liquor liability cov-
erage, so a separate policy must be ac-
quired to provide that coverage. The
same is true if the business owns auto-
mobiles. In addition to general liabil-
ity policy, it must have separate auto-

Continued on p. 38
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mobile insurance. In addition, the
carrier will often increase the premium
or impose a surcharge when the policy
is renewed, but this is usually less than
the cost of the claim. It would be cost-
effective to have your company’s in-
surance policies evaluated to see if they
cover the ordinary risks incurred in
your business.

Contractual In-
demnity. Con-
tractual indemnity
most often arises
when a company
performing ser-
vices agrees to as-
sume liability for
any injuries, dam-
ages or claims
which arise out of
their operations on
your property. For
example, your
company’s written
work or purchase
order for a window

tract with the service provider should
contain language showing that the ser-
vice provider agrees and holds your
company harmless from any damages
arising out of their operations. The
contract should further stipulate that
the service provider shall be insured
for any such liability. Moreover, the
written purchase
order with a service
provider should in-
clude a provision
requiring them to
pay any and all ex-
penses, including
attorneys fees, if a
claim should arise
out of their opera-
tions. Such an
agreement may in-
crease the cost of
your service con-
tract, but in the
long run, may save
the company sub-
stantially.

Washing contrac- Review your companys insurance policiesto An indemnity
tor should require be sure they cover ordinary risks incurred in agreement with a

. our business.
the service pro-

vider to “indem-

nify” and hold your business harmless
from any and all claims of damages or
personal injury that may result from
their work; e.g., from the contractor
employee’s hurt back, an injury to your
employee who trips over a squeegee
or to a passerby struck by a falling
bucket. While your employee or the
passerby may not have a good claim
against your company, it is a claim
nonetheless, which will cost money to
defend and to settle. The written con-

company that has

no ability to pay is
absolutely useless. To make sure the
company can indemnify and hold
your company harmless, require that
your company be named as a second
insured on the service provider’s policy
for the duration of this job and for any
claims that arise out of that particular
job. Having insurance to cover the in-
demnification agreement, whereby
one assumes your risk, makes that
agreement specifically enforceable in
court regardless of the circumstances
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of the incident. Accordingly, all com-
pany purchase orders and purchasing
arrangements should be reviewed from
time to time to prevent catastrophic
loss to the company by someone else’s
actions. This is a service well worth
its minimal cost and can be accom-
plished by a simple review of standard
purchase orders and procedures.

Legal Indemnity. Indemnity can also
arise by operation of law. For example,
a store owner who sells candles may
be exposed to potential liability if the
candle purchaser leaves it burning
unattended and consequently burns
down his or her house. Such liability
is based on a party’s “failure to warn”
of potential hazards, and even the most
meritless claims based on this theory
can prove costly to defend. Fortu-
nately for our store owner, however, a
manufacturer based in the United
States is legally required to indemnify
a seller from any claim that a given
product is defective — although even
this assurance may prove cold comfort
to a seller trading in products manu-
factured outside America where manu-
facturers may not be subject to legal
action.

Enforcing this right to indemnity of-
ten requires the store owner to settle
the case and then initiate a separate
action to recover losses. This is not
indemnification, but rather another
expensive litigation nightmare. While
a store owner can protect himself from
this scenario by obtaining general li-
ability insurance which covers prod-
uct liability claims (including claims
of property damage and personal in-

jury caused by a defective product), an
alternate means to obtain indemnifi-
cation from product liability actions
exists through vendor agreements.
These are either franchise or sales
agreements in which the manufacturer
agrees to indemnify and hold the seller
harmless from any claims of defects in
their products. Such agreements, in
writing and focused on the intent of
the parties to do business with one
another under certain conditions, can
be enforced.

Finally, indemnity may also be a sell-
ing point for your services. An agree-
ment to indemnify and hold a cus-
tomer harmless from any claims aris-
ing out of your operations or services
may be a key marketing angle in our
increasingly competitive and litigious
society. However, before offering to
indemnify and execute a contract, gen-
eral business liability insurance which
insures contracts for indemnification
must be obtained. It is not extremely
costly to name a customer as a second
insured to cover claims which arise out
of a particular job. Providing such an
agreement to a customer demonstrates
pride and confidence in the work com-
pleted and your trust in the skill and
ability of your employees to perform
a job in a safe, professional manner.

Having substantial experience in draft-
ing and enforcing indemnification
agreements in court, Bowles Rice
litigators are prepared to answer any
questions you may have before that
certified letter arrives.
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A Client’s Survival Guide

J. Mark Adkins, Esquire
Bowles Rice McDavid Graff & Love PLLC

egardless of which side you

find yourself on, a lawsuit is

ever an enjoyable affair. Even

when the outcome is desirable, the

process of getting there is typically frus-

trating and profoundly stressful. For-

tunately, steps can be taken to manage

and reduce the stress associated with

even the most grueling litigation. Here

are a few common sense suggestions

to keep you on top of your game while

ensuring that your experience as a liti-
gant remains as pain-free as possible:

Schedule an initial face-to-face meet-
ing with your lawyer. This will give
you the opportunity to discuss any
thoughts, concerns, confusion, or fears
you may have regarding the litigation.
It will also give your lawyer the op-
portunity to explain what you might
expect throughout the course of the
lawsuit. Remember, each case is dif-
ferent. While you may have been in-
volved in several litigation matters in
the past, it is always a good idea to dis-
cuss each matter with your lawyer in
order to formulate strategy and plan
your next move as a team.

Consult with your lawyer regarding
ways to avoid future litigation. You
may find that by adding a simple clause
to a standard contract or refining a
company policy, you can dramatically
reduce the odds of ever again being
handed a similar suit. Addressing the
fundamental issues before problems
arise will afford you the peace of mind

needed to focus on other matters of
importance. Aswith medicine, a small
measure of prevention is usually pref-
erable to the cure.

Maintain open lines of communica-
tion between you and your lawyer.
Remember that during a lawsuit, you
and your lawyer must act as a team.
Keeping the lines of communication
open and freely sharing information
is vital to ensure that neither of you is
faced with any unnecessary surprises
during the course of a lawsuit. Of
course, surprises are inevitable in the
course of any legal action, but good
attorney-client communications can
be the key to reducing their frequency
and ensuring that unforeseen contin-
gencies do not jeopardize a well-laid
strategy.

Do not let a lawsuit take over your
life. By its very nature, litigation is an
adversarial process, but it should not
be one that dominates your normal
everyday life. Make sure you put it in
the background in order to maintain
insight and objectivity. This does not
mean you should forget about the law-
suit or be indifferent. As the client,
you should remain informed and in-
volved. By controlling the influence
the lawsuit has over your life, you can
be certain is does not become your life.

Avoid quick retaliation against your
opposing party before you have the
opportunity to think it through. In

Continued on p. 42
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Product Liability without the Liability

he legal term used to describe
the loss or destruction of evi-
dence in a legal action is
“spoilation.” For instance, in a prod-
uct liability action where the product
itself is lost or destroyed after the oc-
currence giving rise to a lawsuit, the
product is said to have been spoliated.

Spoliation is a major concern and
problem in product liability suits for
two reasons: (1) the product is usually
conclusive evidence as to the existence
or nonexistence of a design or manu-
facturing defect; and, (2) the manu-
facturer has little control over the
product following an incident.

West Virginia has yet to resolve how
to handle a situation where a product
is lost.! However, although spoliation
presents some uncertainty, there are a
number of options a manufacturer can
pursue when a product is lost or de-
stroyed. In a recent pronouncement,
the West Virginia Supreme Court set
forth three options noting that “un-
der certain conditions, where evidence
is destroyed, a trial court has the dis-
cretion to sanction the defending party
by an outright dismissal of claims, the
exclusion of countervailing evidence,

or a jury instruction on spoilation.”

D. Keith Randolph, Esquire
Bowles Rice McDavid Graff & Love PLLC

The best available option is a dismissal
of the claim. In general, where a key
piece of evidence is lost, the non-of-
fending party may request the Court
dismiss the case based on the offender’s
spoliation. In essence, the non-offend-
ing party is requesting the Court sanc-
tion the offender with dismissal. Al-
though an appropriate option, a dis-
missal is a harsh sanction that a Court
may not look at favorably.

In the context of product liability, a
manufacturer can and should go one
step further. Rather than requesting
dismissal as a sanction, a manufacturer
must suggest that disposition is nec-
essary because, without the product,
the plaintiff cannot prove the neces-
sary elements of his or her claim.

To succeed on a product liability cause
of action, the plaintiff must prove:
(1) the existence of a design or manu-
facturing defect present when the
product left the manufacturer’s con-
trol; and, (2) that the defect was the
proximate cause of the accident. Ina
product case, often the only way to
prove the existence of a defect is to
examine and test the product. If the
product is unavailable for testing, the
plaintiff cannot prove the existence of
adefect. Furthermore, in the absence

Continued on p. 42

1 Harrison v. Davis, 478 S.E.2d 104, 117 (W. Va. 1996); Tracey v. Cottrell, 524 S.E.2d 879,

887 (W. Va. 1999).

2 Tracey, 524 S.E.2d at 887.
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graduation, he served six years as

a West Virginia State Trooper.

Views & Visions 41



Bowles Rice McDavid Graff & Love pLic

42 Views & Visions

Adkins . . . continued from p. 40

almost all lawsuits, the opposing side
will take some action that will stir
emotion or resentment. In many in-
stances, knee-jerk retaliation can dam-
age your position with the Court and
create unnecessary litigation costs. If
a situation like this arises, discuss it
with your lawyer and find out:
(1) Would retaliation benefit or hurt
your case; and, (2) is it necessary to
retaliate in order to protect your in-
terests?

Make sure you have an open and
frank conversation with your lawyer
regarding your chances of success or
failure. As mentioned earlier, unnec-
essary surprises should be avoided at
all costs. Therefore, early discussions
and continuous open lines of commu-
nication between you and your law-

yer will enable you to make objective
and informed decisions as to how you
approach and manage a lawsuit.

Remember that your lawyer is work-
ing for you. The client determines the
extent of his or her lawyer’s control
over the litigation and, ultimately, the
client decides how a suit will be re-
solved. You and your lawyer are a team
working toward a common objective.

Keep in mind that every lawsuit is dif-
ferent and everyone responds differ-
ently. These suggestions are meant to
provide you with ideas that can help
and guide you through the litigation
process. Litigation may not be enjoy-
able, but it is possible to make the pro-
cess less stressful.

Randolph . . . continued from p. 41

of the product, the plaintiff cannot
eliminate other potential causes of the
product’s failure.

An action on a product has an addi-
tional intricacy that makes it suscep-
tible to disposition. An expert is gen-
erally required in order to succeed on
a product liability cause of action.
Without having the product available
for inspection, plaintiffs in many cases
are unable to obtain an expert to tes-
tify as to causation. The absence of
an expert by the plaintiff provides an
additional basis for summary judg-
ment.

Notwithstanding a manufacturer’s
options when the product is spoliated,
the best bet is to make every effort to

preserve the product. Manufacturers
in general take great steps to ensure
that their products are properly de-
signed. Most products are not defec-
tive; however, proving that requires the
product. That being the case, the best
way to defend a product liability ac-
tion is to have the product.

At the outset of any litigation, coun-
sel for the manufacturer should seek
entry by the court of a protective or-
der preserving the product for nonde-
structive testing and analysis. This
gives the manufacturer some assurance
that the product will be available and
also put the court on notice of the
manufacturer’s efforts to keep the
product available for the litigation.
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